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THE POLITICAL IMPLICATIONS OF 527
ORGANIZATIONS NECESSITATE REFORM
Ryan Watkins*
I. INTRODUCTION

During the 2004 presidential campaign, an organization
called the Swift Boat Veterans for Truth (Swift Boat)
televised controversial commercials attacking Democratic
presidential challenger John Kerry's military service in
Vietnam.1 In response, the Kerry campaign accused the
group of misrepresenting information about his military
record and of being "tools of the Bush campaign."2 Because it
was organized under section 527 of the Internal Revenue
Code, 3 Swift Boat was able to accept millions of dollars in
contributions from wealthy donors.4 Swift Boat spent at least
$10 million on the presidential campaign,' and while 527
organizations were not as controversial in the 2008
presidential election, they remained powerful political
contributors because, under section 527, their donors are free

*Lead Symposium Editor, Santa Clara Law Review, Volume 50; J.D. Candidate
2010, Santa Clara University School of Law; B.A. in Political Science from the
University of Waterloo, Canada. I would like to thank my wife, Sherry, as well
as my family and friends for all their love and support. Finally, a special
thanks to Professor Angelo Ancheta for his comments on an earlier draft.
1. See
Swift
Vets
and
POWs
for
Truth
Homepage,
http://www.swiftvets.com/index.php (last visited Jan. 5, 2009). A 527
organization is a type of American tax-exempt group named after a section of
the United States Code. 26 U.S.C. § 527 (2006); 26 I.R.C. § 527 (2008). For the
purposes of this comment, 26 U.S.C. § 527 will refer both to this section and 26
I.R.C. § 527 even though the statements are included at both sections.
2. Kate Zernike & Jim Rutenberg, Friendly Fire:The Birth of an Attack on
Kerry, N.Y. TIMES, Aug. 20, 2004, at A4.
3. 26 U.S.C. § 527 (2006).
4. See Stephen Dinan, Congress Ponders How 527s Add Up in Wake of
Election, WASH. TIMES, Nov. 14, 2004, at Al.
5. See Paul Farhi & Jim VandeHei, POWs Shown in Film Join Boat
Group'sAnti-Kerry Efforts, WASH. POST, Oct. 14, 2004, at Al.
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to provide an unlimited amount of money. 6 Arguably, the
"wealthiest of the wealthy" are permitted to control the
7
electoral process through donations to 527 organizations.
This comment explores the political and legal
complexities surrounding 527 organizations. First, it tracks
the development of 527 organizations through the 2008
election cycle and articulates the problems raised by their
involvement in political elections.8 Second, it will analyze the
potential constitutional difficulties that are created by the
regulation of 527 organizations, and examine specific actions
that Congress or the Federal Election Commission (FEC) can
take.9 Finally, this comment proposes that Congress pass the
527 Reform Act of 2007,'° or legislation with a similar effect,
in order to close this loophole."
II. BACKGROUND
In 1971, Congress passed the Federal Elections
Campaign Act (FECA), which limited the amount of money
candidates could personally contribute to their campaigns,
and required disclosure of campaign contributions and
expenditures.1 2 Congress amended FECA in 1974 to limit the
amount that any individual could contribute to candidates
and political committees, after the Watergate scandal raised
serious concerns about the role money played in our political
system. 13 These contribution limits included a $1000 cap on
individual donations to candidates for federal office, and a
$5000 per-election cap on individual donations to political

6. See Michael Luo, Ready to Attack Obama, if Some Money Arrives, N.Y.
TIMES, June 21, 2008, at Al (noting that 527s are "free to accept unlimited
contributions").
7. See Hearing to Examine and Discuss S.271, a Bill Which Reforms the
Regulatory and Reporting Structure of OrganizationsRegistered Under Section
527 of the Internal Revenue Code, 109th Cong. X (2005) [hereinafter Hearing]
(testimony of Sen. John McCain).
8. See infra Part II-III.
9. See infra Part IV.
10. See 527 Reform Act of 2007, H.R. 420, 110th Cong. § 2(a) (2007); 527
Reform Act of 2007, S. 463, 110th Cong. § 2(a) (2007).
11. See infra Part V.
12. Brandi Cherie Sablatura, Reformation of 527 Organizations:Closing the
Soft Money Loophole Created by the BipartisanCampaign Reform Act of 2002,
66 LA. L. REV. 809, 817 (2006).
13. Id. at 818.
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committees. 4 FECA defines a political committee as "any
committee, club, association, or other group of persons which
receives contributions aggregating in excess of $1000 during a
calendar year or which makes expenditures aggregating in
excess of $1000 during a calendar year."' 5 In addition, the
amendments created the FEC to enforce the FECA's rules. 6
Prior to the amendments, the Department of Justice was the
sole enforcer of campaign finance laws. 17
One year later, in 1975, Congress passed section 527 of
the Internal Revenue Code.' 8 This legislation made it so
campaign contributions were not taxable income for political
organizations. 9 Furthermore, under this section, donations
to 527 organizations were not taxable to the donor. 20 These
donations were intended to be independent from the parties
and campaigns. 2' Section 527 defined a political organization
as one that is operated to accept contributions for some sort of
"exempt function;"2 2 however, section 527 was interpreted in
conjunction with FECA, and problems developed.23
A. Buckley v. Valeo: Upholding FECA, but Limiting Its Effect
The United States Supreme Court decision in Buckley v.
Valeo addressed whether FECA's limitations on contributions
and expenditures violated the First Amendment by infringing

14. 2 U.S.C. § 441a(a)(1)(C) (2006).
15. Id. § 431(4)(A).
16. Sablatura, supra note 12, at 818-19.
17. David M. Peterson, Do the Swift Boat Vets Need to MoveOn? The Role of
527s in Contemporary American Democracy, 84 TEX. L. REV. 767, 768 (2006).
The Department of Justice still remains responsible for enforcing campaign
finance laws, even though the FEC has been the regulatory body since 1974. Id.
These provisions are codified in 2 U.S.C. § 437g.
See 2 U.S.C. §
437g(a)(5)(A)-(B) (2006).
18. "A political organization shall be considered an organization exempt
from income taxes for the purpose of any law which refers to organizations
exempt from income taxes." 26 U.S.C. § 527(a) (2006).
19. A 527 organization is taxable on non-exempt income. See id. § 527(e)(2).
20. See id.
21. Mark Hosenball, Michael Isikoff & Holly Bailey, The Secret
Money
War, NEWSWEEK,
Sept.
20,
2004,
at
55,
available at

http'J/www.newsweek.com/id/150084.
22. 26 U.S.C. § 527(e)(2).
An "exempt function" is "the function of
influencing or attempting to influence the selection, nomination, election, or

appointment of any individual to any Federal, State, or local public office or
office in a political organization." Id.
23. See infra Part II.A.
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on individual donors' freedom of expression.24 The Court
generally upheld the disclosure and reporting requirements
in FECA and FECA's limit on individual contributions
to political campaigns.25 It based its decision on three
governmental interests: providing the electorate with
information about candidates and their supporters, deterring
corruption, and facilitating enforcement of FECA.26
The Buckley Court limited the effect of its decision by
narrowing the scope of FECA's disclosure requirement.27 The
Court held that FECA's definition of expenditure, the use of
money or other valuable assets "'for the purpose of...
influencing' an election," could restrict groups truly engaging
in a legitimate discussion of the issues effecting Americans. 2"
The Court also struck down the FECA provisions regulating
expenditures based on First Amendment concerns, reasoning
that expenditures-unlike contributions-conveyed why a
spender supported or opposed a candidate.29 Thus, in the
eyes of the Buckley Court, limiting expenditures would
restrict the quantity and quality of political discourse.3 0 The
Court applied strict scrutiny, its most searching form of
review, and did not find a governmental interest that was
sufficient to justify such severe limitations of the First
Amendment's guarantees of freedom of expression and
31

24. Buckley v. Valeo, 424 U.S. 1, 23 (1976). Although the Court was
concerned with freedom of association issues, it upheld FECA's limit on
individual contributions to political campaigns. Id. at 25. Similar to its
decision on reporting requirements, the Court found that the government had
an important interest and "employ[ed] means closely drawn to avoid
unnecessary abridgment of associational freedoms." Id. Reducing corruption
and the appearance of corruption was sufficient. Id. at 28-29.
25. Id. at 25, 66-68. Individual contributions were related to freedom of
association instead of freedom of speech, but the Court upheld them for similar
reasons.
26. Id. at 66-68.
27. Id. at 79.
28. Id.
29. Id.
30. See Buckley v. Valeo, 424 U.S. 1, 79 (1976).
31. Id. On the other hand, contributions convey only the fact that a donor
supported a candidate, not why the donor supported that candidate.
BROOKINGS INST., CAMPAIGN FINANCE REFORM: A SOURCEBOOK 63 (Anthony

Corrado et al. eds., 1997). Therefore, the Court found that Congress could
broadly limit and regulate contributions, so long as Congress did not restrict
contributions so severely that it gravely penalized campaigns or blocked the
basic signals of support. Id. "Strict scrutiny" asks whether the limitation is
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The Buckley Court limited its holding further by finding
that FECA's disclosure requirement only applied to
"organizations that are under the control of a candidate or the
major purpose of which is the nomination or election of a
candidate."3 2 For all other organizations, FECA could only
require disclosure of funds used for communication expressly
advocating the election or defeat of an identified candidate. 3
The Court proposed examples of express advocacy "such as
'vote for,' 'elect,' 'support,' 'cast your ballot for,' 'Smith for
34
Congress,' 'vote against,' 'defeat,' 'reject.'
B. The Aftermath of Buckley and the BipartisanCampaign
Reform Act
After Buckley, 527 organizations endorsed or opposed
federal candidates in advertisements but avoided using the
"magic words" of express advocacy; 35 they categorized their
advertisement as advocating for particular issues, and not for
a particular candidate, so as to avoid the FECA's disclosure
requirements. 6 Additionally, 527s avoided being considered
political committees, as defined under FECA, because they
stated their major purpose as avoiding undue influence on
federal elections. 7
Although the purpose of 527
organizations may be to influence elections, the FEC has
chosen not to treat these organizations as political
committees.8 In this manner, many political organizations
and interest groups have received tax-exempt status under
section 527, while avoiding the disclosure requirements of
FECA. 9
justified by a sufficiently important interest and closely drawn to avoid
unnecessary abridgment. McConnell v. FEC, 540 U.S. 93 (2003).
32. Buckley, 424 U.S. at 79.
33. Id. at 80.
34. Id. at 44 n.52.
35. See id.
36. See id.
37. Sablatura, supra note 12, at 826.
38. Id. The author further states:
The policy reason for forming such a narrow definition of express
advocacy appears to be the fear of a potential chilling effect on
individual speakers and small groups. If speakers must comply with
an abundance of regulations, they will suppress their speech because
they do not have the resources to comply with the rules.
Id. at 823.
39. Richard Briffault, The 527 Problem .. . and the Buckley Problem, 73
GEO. WASH. L. REv. 949,958 (2005).
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The IRS further increased the impact of section 527 in a
series of letter rulings, finding that issue advocacy
advertising fell within section 527's definition of an exempt
function. 40
These decisions made it easier for 527
organizations to straddle the line of when they were
considered election-related-not election-related enough to
trigger FECA's disclosure requirements, but election-related
enough to be tax-exempt under section 527.41
After the 2000 election, Congress amended section 527 to
impose new reporting and disclosure requirements that
remain in force today.42 Now, political organizations that
seek inclusion under section 527 are required to report the
names and addresses of their officers, directors, and principal
employees to the IRS.4 3
Such organizations must also
periodically report the names and addresses of those who
have contributed $200 or more per year, the amounts they
have donated, as well as expenditures by the organization of
$500 or more per year.44
In 2002, Congress amended FECA by passing the
Bipartisan Campaign Reform Act (BCRA),45 which addresses
the FECA loopholes that allow monetary contributions that
are not subject to regulation, commonly referred to as "soft
money" loopholes.4"
It banned national parties and
officeholders from raising and spending soft money and
replaced the express-versus-issue-advocacy distinction with a
new test. 47 Under BCRA, Congress defined "electioneering
communication" as any advertisement that addresses a
federal candidate before a certain time within the election
cycle,48 and regulated all electioneering communications as

40. Id.
41. See Frances R. Hill, Probing the Limits of Section 527 to Design a New
Campaign Finance Vehicle, 86 TAx NOTES 387, 389 (2000).
42. Act to Amend the Internal Revenue Code of 1986 to Require 527
Organizations to Disclose Their Political Activities, Pub. L. No. 106-230, 114
Stat. 477 (2000).
43. See 26 U.S.C. 527(i) (2006).
44. Id. § 527(j)(2).
45. Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-55, 116 Stat.
81 (2002) (codified as amended at 2 U.S.C. §§ 431-56 (Supp. II 2004)).
46. Id.; FED. ELECTION COMM'N, TWENTY YEAR REPORT 23 (1995),
http://www.fec.gov/pdf/20year.pdf.
47. 2 U.S.C. §§ 441(i), 434(f)(3)(A) (2006).
48. "Electioneering communication" is made within "[sixty] days before a
general, special, or runoff election for the office sought by the candidate; or
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expenditures.4 9 A number of lawsuits were filed in response
to the BCRA that challenged the constitutionality of its
restriction of freedom of speech and association.50
C. Upholding the BCRA: McConnell v. FEC
In McConnell v. FEC,51 the Court, in a five-to-four
decision, upheld many of BCRA's key provisions.5 2 The
McConnell Court reiterated that First Amendment
associational rights are not absolute, and may be restricted if
closely limited to the government's objective.53 It then held
that the government's interest in the prevention of corruption
was sufficient because 54 "contribution limits impose serious
burdens on free speech only if [the limits] are so low as to
'preven[t] candidates and political committees from amassing
The
the resources necessary for effective advocacy."' 5 5
others
and
McConnell Court agreed that candidates, parties,
believe money has an influence in the outcome of elections.5 6
It also upheld limitations imposed on electioneering
communications, recognizing that the government has an
interest in eliminating advertisements that appear to be issue
advertisements, but actually favor a particular candidate.5 7
Justice Scalia argued in his dissenting opinion that the
limitation of contributions by third party groups infringed on
their free speech rights.58 He analogized the restriction on
contributions to that of an author, stating that while an
author could single-handedly write a novel, it would be
difficult for an author to publish a novel by himself.5 9
[thirty] days before a primary or preference election, or a convention or caucus
of a political party that has authority to nominate a candidate, for the office
sought by the candidate." Id. § 434(f)(3)(A).
49. Id.
50. See McConnell v. FEC, 251 F. Supp. 2d 176, 206 (D.D.C. 2003) (noting
that Senator McConnell and the National Rifle Association filed lawsuits
challenging BCRA the same morning it was signed into law).
51. McConnell v. FEC, 540 U.S. 93 (2003).
52. Id. The Court held that the two principal features of BCRA, its
regulations of electioneering communications and its efforts to close the soft
money loopholes, were constitutional. Id. at 251.
53. Id. at 136, 171.
54. Id. at 118-20.
55. Id. at 135 (quoting Buckley v. Valeo, 424 U.S. 1, 21 (1976)).
56. Id. at 93.
57. McConnell v. FEC, 540 U.S. 93, 104 (2003).
58. Id. (Scalia, J., dissenting).
59. Id.
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Similarly, if a candidate is limited to the amount of money he
or she can receive from supporters, there is a limit placed on
his or her fundamental free speech rights.6"
The closure of soft money loopholes has had a great effect
on 527 organizations. Because the BCRA banned national
parties and officeholders from raising and spending soft
money, an increase in unregulated money has shifted to 527
organizations.6 1 Although BCRA placed limits on campaign
62
finance, none of the current legislation affected 527s.
Therefore, BCRA did not adequately address the increasingly
significant impact of 527 organizations on campaign
spending.63
D. The Impact of 527 Organizationson the 2004 Presidential
Election
Donations to, and expenditures by 527 organizations
During the 2004 cycle,
surged in the 2004 election cycle.'
527s raised a total of $434 million-sixty million more than
6
the combined amount raised in the previous three years
Eighty 527 organizations raised more than $200,000 each,
drawing in a total of $405 million in political donations.66
Wealthy donors contributed eight of every ten dollars for
liberal 527 organizations, and nine of every ten dollars for
conservative 527 organizations.6 7 Opinion polls asked voters
in six states about campaign advertisements and found that
527 organizations produced two of the cycle's three most
influential advertisements.68 Many Americans were critical
60. Id.
61. See 527s in 2004 Shatter Previous Records for Political Fundraising,
CENTER FOR PUB. INTEGRITY, Dec. 16, 2004, http://projects.publicintegrity.org/
527/report.aspx?aid=435.

62. Id.
63. Id.
64. Id.
65. Id.
66. Briffault, supra note 39, at 961.
67. James V. Grimaldi & Thomas B. Edsall, Super Rich Step into Political
Vacuum: McCain-FeingoldPaved Way for 527s, WASH. POST, Oct. 17, 2004, at
A01.
68. Peterson, supra note 17, at 777 n.77. These 527 organizations were

Swift Boat and the "Ashley's Story." Id. Public Opinion Strategies is a survey
research company that specializes in corporate, public policy, and litigation
research, with offices in Washington, Denver, and Los Angeles. See Public
Opinion Strategies, About Us, http://www.pos.orglaboutindex.cfm (last visited
Oct. 9, 2009).
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of 527 organizations after the 2004 election, provoking a
public backlash across the United States, as voters demanded
Congressional action.6 9
After the 2004 election, in Shays v. FEC,7 0
(Republican of
Shays
Christopher
Representatives
of
(Democrat
Meehan
Martin
and
Connecticut)
Massachusetts) challenged the FEC's refusal to publicize a
rule clarifying when a 527 organization must register as a
political committee. 7 The district court found that the FEC
violated the Administrative Procedure Act (APA) by failing to
explain its decision not to issue a rule requiring 527
organizations that influence federal elections to register as
political committees.7 2 Despite that finding, the court held
that the FEC's error was "not sufficiently compelling" for the
courts to order the FEC to promulgate such a rule.73
Subsequently, the court remanded the issue to the FEC for
further explanation of its decision not to promulgate a rule.74
In response, the FEC published an explanation of why it
used a case-by-case approach instead of a blanket rule.75
Rather than first considering an organization's "major
purpose" and then applying a broad statutory definition of
"expenditure for the purpose of influencing," the FEC first
applies a narrow express advocacy definition to the term
"expenditure.7 6 If the FEC finds that the organization has
surpassed the statutory thresholds, it then looks to the
organization's major purpose.7 7 Following the FEC's revised
ruling, the Congressmen filed a renewed motion for summary
judgment, alleging that the FEC misinterpreted the

69. See Public Opinion Strategies, supra note 68.
70. Shays v. FEC, 424 F. Supp. 2d 100, 117 (D.D.C. 2006). First, the
Congressmen argued that the FEC refused to promulgate a rule and therefore
was acting arbitrarily and capriciously in violation of the Federal
Administrative Procedure Act (APA). Id. at 113. Second, they argued the FEC
analysis of a political committee was contrary to FECA and violated the APA.
Id. at 103.
71. Id.
72. Id.
73. Id. at 116.
74. Id. at 117.
75. Paul S. Ryan, 527s in 2008: The Past, Present, and Future of 527
Organization Political Activity Regulation, 45 HARV. J. ON LEGIS. 471, 497

(2008).
76. Id. at 498.
77. Id.
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definition of political committee as previously defined in
Buckley.78 The district court held that the FEC did indeed
misinterpret Buckley's definition of political committee, but
again held that it constituted harmless error.79 The court
concluded that the law requires a great deal of deference for
agency decisions as to whether to promulgate rules, and that
the FEC met that burden under the APA. °
In response to separate issues, the FEC announced
settlement agreements with various 527 organizations in
December of 2006.81 These agreements settled claims the
FEC brought against several 527 organizations after the 2004
election. 2 The League of Conservation Voters's 527 and
52711, Swift Boat Veterans and POWs for Truth, and
MoveOn.org Voter Fund collectively paid almost $630,000 to
settle charges that the organizations failed to register and file
disclosure reports as federal political committees, and
accepted contributions in violation of federal limits as well
source prohibitions.8 3 The Commission approved all three
s4
conciliation agreements by a unanimous vote of six to zero.
The FEC settlement agreements shed light on three
distinct areas. First, the FEC agreements did not rely on the
"magic words" of "express advocacy" as articulated in
Buckley. 5 Instead, the FEC relied on a broad definition of
issue advocacy, whereby a payment to produce any
communication "that could only be interpreted by a
reasonable person as containing advocacy of the election or
78. Shays v. FEC, 511 F. Supp. 2d 19, 27 (D.D.C. 2007).
79. Id.
80. Id.
81. Press Release, Federal Election Commission, FEC Collects $630,000 in
Civil Penalties
from Three 527 Organizations
(Dec. 13, 2006),
http://www.fec.gov/press/press2006/20061213murs.html.
82. Id. These organizations also agreed to stop "violating applicable laws
and regulations and to file reports with the Commission for the relevant periods
containing all of the information that must be disclosed by federal political
committees." Id.
83. Id.
84. Id. Subsequently, although the FEC did not clarify the political
committee status of 527 organizations, it amended its rules to designate funds
received by an organization as "contributions" under federal law if the funds
were received in response to communication that "indicate[d] that any portion of
the funds received [would] be used to support or oppose the election of a clearly
identified Federal candidate." 11 C.F.R. § 100.57(a) (2007); Ryan, supra note
75, at 491.
85. Ryan, supra note 75, at 491.

2010]

IMPLICATIONS OF 527 ORGANIZATIONS

557

defeat" of a candidate would be considered an expenditure
that must be reported. 6 Second, the FEC categorized several
organizations as political committees based solely on their
contribution solicitations, even without a showing of express
advocacy.17 Finally, in determining a 527 organization's
"major purpose," the FEC looked to extrinsic evidence, such
as statements actually made by the organizations rather than
focusing on how 527 organizations labeled themselves.8 8 The
FEC reiterated that if an organization receives contributions
or makes expenditures in excess of $1000, and its major
purpose was involvement in campaign activity, it must
register with the Commission, and abide by the contribution
restrictions and reporting requirements of FECA. 9
E. The DiminishedImpact of 527 Organizationson the 2008
PresidentialElection
Compared to the $338 million spent by 527 organizations
in 2004, they only spent $185 million during the 2008
election.9
However, 527 organizations did have a role to
play, as millions of dollars were spent in the last week of the
2008 campaign. 9 ' Independent groups reported about $11.4
million in spending on television advertisements and "get-outthe-vote" efforts. 92
The main reasons for the limited 527 contributions was
the 2008 financial crisis, which left donors with less money to
give on 527 organizations.
Another may have been that the
Republican Party's candidate choice, John McCain, was a
less-than-enthusiastic choice among the conservative base,

86. Id. at 492 (internal quotation marks omitted).
87. Id.
88. Id. at 492-93.
89. Press Release, Federal Election Commission, supra note 81.
90. See Jonathan Martin, No Cavalry Coming for McCain, POLITICO, Oct.
22, 2008, http'//www.politico.com/news/stories/1008/14811.html; Press Release,
The Campaign Finance Institute, 501 (c) Groups Emerge as Big Players
Alongside 527s: Outside Soft Money Groups Approaching $400 Million
in
Targeted
Spending
in
2008
Election
(Oct.
31,
2008),
http://www.cfinst.orglpr/prRelease.aspx?ReleaseID=214.
Although this seems
like an insignificant amount, this was an increase from the $117 million spent
in the 2006, which had no presidential election. Id.
91. Glenn Thrush, 527s Pump Last-Minute Millions into Races, POLITICO,
Nov. 2, 2008, http//www.politico.com/news/stories/1108/15187.html.
92. Id.
93. See Press Release, The Campaign Finance Institute, supra note 90.
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and there was already a strong perception that he had a
diminished chance of winning the election. 94
F. The 527 Reform Act of 2007
The 527 Reform Act of 2007 (Reform Act) was introduced
in the House of Representatives and Senate in January 2007,
but has yet to receive a vote.95 The Reform Act would amend
FECA's definition of political committee to include 527
organizations that participate in federal elections. 96 Thus,
527 organizations that meet the criteria would be subject to
disclosure requirements and limits on contributions. 9 The
Reform Act also includes an "exclusivity test," to be used in
determining whether an organization's activities related
exclusively to a federal election. 9 An organization would fail
to meet the "exclusivity test" if it made disbursements
totaling more than $1000 for a public communication that
promotes, supports, attacks, or opposes a federal candidate
within a year of that candidate's election.9 9 Furthermore, the
Reform Act would exclude those 527 organizations that
reasonably anticipate gross receipts of less than $25,000 for
the taxable year; state and local candidates, and political
party committees; and 527 organizations engaged in voter
drive activities "with respect to elections in only [one] State"
that do not refer to a federal candidate from the definition of
political committee. 10 0 Despite its introduction in the House
and Senate, the bill has never been voted on. The last major
action was its referral to the House Committee on House
96. Martin, supra note 90.
95. See 527 Reform Act of 2007, H.R. 420, 110th Cong. § 2(a) (2007); 527
Reform Act of 2007, S. 463, 110th Cong. § 2(a) (2007). House Representatives
Meehan, Shays, and Castle sponsored the bill in conjunction with Senators

McCain and Feingold. H.R. 420; S. 463.
96. See H.R. 420; S. 463.
97. See H.R. 420; S. 463.
"Specifically, the [Reform] Act would add a
subpart (D) to the existing definition of'political committee' at 2 U.S.C. §431(4)

to include within that definition 'any applicable 527 organization.'"

Ryan,

supra note 75, at 501. The Reform Act would define the term "any applicable
527 organization" to mean any organization that "has given notice to the
Secretary of the Treasury under section 527(i) of the Internal Revenue Code of
1986 that it is to be treated as an organization described in section 527 of such
Code" and that is not exempt under the "Excepted Organizations" section. Id.
(internal quotation marks omitted).
98. Ryan, supra note 75, at 501.

99. Id. at 502.
100. Id. (internal quotation marks omitted).
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Administration. 101
III. THE ISSUE: SHOULD WE CARE THAT 527 ORGANIZATIONS
HAVE NOT BEEN CLOSELY REGULATED?
The FEC has failed to strictly define 527 organizations as
political committees and, therefore, these organizations have
not been subject to strict disclosure requirements and
regulations. This allows wealthy donors to circumvent FEC
restrictions and provide tremendous financial support to the
candidates of their choice.
Arguably, through these
individual donations to 527 organizations, the "wealthiest of
the wealthy" influence the electoral process.' 0 2
This
advantageous role can lead to actual corruption or the
appearance thereof, with sponsoring donors seeking political
favors in return for their sizeable donations. 103 Although this
was not a prominent issue in the 2008 election, without
proper regulation, national advertisements produced by 527
organizations can continue to misrepresent positions and
deceive the American electorate. 0 4 Thus, the issue is not
only whether to regulate 527 organizations more closely, but
how to regulate them while at the same time safeguarding
the rights of free expression and association.
IV. ANALYSIS
The first issue facing Congress is whether or not the
current political environment, in the context of active 527
organization participation, must be changed. Congress could
conclude that no change is required and the status quo should
remain so as not to infringe on the First Amendment rights of
donors. 105 Conversely, Congress could determine that the
current situation is inadequate and propose change. 106 When
considering how to change the law, Congress could consider
whether disclosure requirements should be augmented or
101. WashingtonWatch.com, H.R. 420, The 527 Reform Act of 2007,
http://www.washingtonwatch.com/bills/show/110-HR420.html (last visited Jan.
5, 2009).
102. Hearing, supra note 7 (testimony of Sen. John McCain).
103. See Buckley v. Valeo, 424 U.S. 1 (1976). The Supreme Court in Buckley
had already determined that corruption played a role in 527 organizations and
the government had an interest in preventing this. See id. at 45.
104. See Sablatura, supra note 12, at 830-31.
105. See infra Part IV.A-IV.B.
106. See infra Part IV.C-IV.D.
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whether the FEC should include 527 organizations in its
definition of political committee. 107
A. An Argument for the Status Quo: Concernsfor Freedom of
Speech and Association
The First Amendment provides its greatest protection to
political expression and association.' 8
Restrictions on a
citizen's ability to contribute to 527 organizations arguably
burden their freedom of speech as well as their freedom to
associate with these groups.0 9 Associating with a larger
group can be beneficial because it legitimizes an individual's
message, which may ultimately increase the message's
influence. " 0 These First Amendment rights allow individuals
to band together, pool their resources, and support a
shared message."'
Limitations on an individual's ability
to contribute to such groups ultimately hinder their
participation in the democratic process, which centers on a
11 2
citizen's right to be heard on issues of importance to them.
Although McConnell and other Supreme Court decisions
recognize that freedom of speech can be restricted to avoid
corruption, at some point, the constitutional rights of the
speaker will outweigh the government's concern with
corruption." 3
Additionally, the governmental interest in
preventing corruption should not be invoked to include
attempts to equalize the influence of different individuals or
groups.,1 The 527 organizations do not appear to present an
element of corruption because expenditures aimed at voters
5
are not associated with any particular candidate.1
107. See infra Part IV.D.
108. Buckley, 424 U.S. at 14.
109. Michael Doff, Why 527 Groups Can't be Silenced, CNN.COM, Aug. 31,
2004, httpJ/www.cnn.com/2004LAW/08/31/dorf.527s/index.html.
110. Id.
111. Id.

112. Id.
113. Id.
114. DANIEL

HAYS

LOWENSTEIN

ET

AL.,

ELECTION

LAW:

CASES

AND

MATERIALS 799 (4th ed. 2008).

115. Id. Two Supreme Court decisions seem to indicate that an independent
expenditure does not present danger of corruption and should not limited. Id.
at 800. CaliforniaMedical Association v. FEC involved contributions by a trade
association to its own political action committee. Cal. Med. Ass'n v. FEC, 453
U.S. 182 (1981). In this case, the Court held that a committee that makes only
independent expenditures poses no threat of corruption or the appearance of
corruption. Id. at 201. In Citizens Against Rent Control v. City of Berkeley, the
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Conceivably, 527 organizations are engaged in political
speech, and should only be subject to regulation under laws
that do not compromise the rights of free speech and
association.
Imposing unnecessary requirements would
compel donors to find other loopholes to exploit. 116
Alternatively, instead of restricting First Amendment rights,
more viewpoints on an issue could remedy the problems
opponents of 527 organizations complain of.'1 ' As Justice
Brandeis memorably wrote in his concurrence in Whitney v.
California,"' "the fitting remedy for evil counsels is good
ones."" 9 The result of this approach would be less of an
infringement on First Amendment rights. 2 ' Additionally,
527 advertisement activities during the 2004 presidential
election may have been of less consequence than the
controversy led the public to believe. 12 1 Perhaps voters are
Court invalidated a municipal limitation on contributions to committees formed
to support or oppose ballot propositions. Citizens Against Rent Control v. City
of Berkeley, 454 U.S. 290 (1981). The Court held "that the freedom of
association is diluted if it does not include the right to pool money through
contributions, for funds are often essential if advocacy is to be truly or optimally
effective." Id. at 296 (internal quotation marks omitted).
116. Dorf, supra note 109. One such loophole is found in Internal Revenue
Code section 501(c). 26 U.S.C. § 501(c) (2006). Under this section, an
organization can use unlimited soft money contributions to conduct much of the
same election activities as 527 organizations, as long as "federal campaign
activity is not their primary activity or major purpose." LOWENSTEIN ET AL.,
supra note 116, at 798 (internal quotation marks omitted) (quoting KARA D.
RYAN & STEPHEN R. WEISSMAN, SOFT MONEY IN THE 2006 ELECTION AND THE
OUTLOOK FOR

2008:

THE

CHANGING

NONPROFIT

LANDSCAPE

6

(2008),

http://www.cfinst.org/books-reports/pdf/NPSoftMoney-06-08.pdf (a Campaign
Finance Institute report)). Unlike 527 organizations, however, contributions to
and expenditures of a 501(c) organization are generally not disclosed to the
public. Id. It also appears that 501(c) organizations "will not be treated as
federal political committees if they comply with the [IRS] requirement that
political campaign intervention be secondary to their social welfare, labor union,
or trade association roles." Id. Because of this, the FEC regulations appear to
leave these organizations unfettered for the most part. Id.
117. Dorf, supra note 109. Michael C. Dorf, Professor of Law at Columbia
University, suggests this alternative response to irresponsible 527
organizations, "one that is true to our First Amendment heritage: More speech."
Id.
118. Whitney v. California, 274 U.S. 357 (1927).
119. Id. at 375.
120. Sablatura, supra note 12, at 837-38.
121. Twenty-two percent of Americans surveyed responded that they based
their vote on "moral values," followed by the economy (twenty percent),
terrorism (nineteen percent), and Iraq (fifteen percent). CNN.com, Election
Results,
http://www.cnn.com/ELECTION/2004pages/results/states/US/P/00/epolls.0.htm
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still more likely to vote for a candidate that they chose based
on sound logic and accurate information, regardless of
122
whether that candidate was attacked by 527 organizations.
If 527 organizations did not impact voters in a way that
affected the ballot box, there may be no reason to regulate
123
them more closely.
B. An Argument for Change: Controllingthe Undue Influence
of the Wealthy
Wealthy contributors often use money to implement their
agenda by influencing non-contributing voters; swaying them
towards certain candidates or issues. 124 The Supreme Court
agreed that candidates, parties, and others believe money has
an influence in the outcome of elections. 125 The Court stated
in McConnell that government rationales for campaign
restrictions were not limited to preventing corruption, but
also included precluding "undue influence on an officeholder's
judgment, and the appearance of such influence."126
The
Court was concerned with situations in which officeholders
can decide issues based not on the merits or the concerns of
their constituencies, "but according to the wishes of those who
have made large financial contributions valued by the
1 27
officeholder."
Furthermore, possible links between 527 organizations
and the federal candidates increase the appearance of undue
influence on the part of the wealthy. 128 Ironically, "[t]he
[number one] rule [of 527 organizations] that they try not to
break is the one most often broken: 527s are supposed to be
independent from the parties and the candidates."'2 9
In
reality, however, the overlap between 527 organizations and
campaigns is shocking. 130 For example, 527 organizations

1 (last visited Oct. 9, 2009).
122. See Sablatura, supra note 12, at 838.
123. Id.
124. Spencer Overton, The Donor Class: Campaign Finance, Democracy, and
Participation,153 U. PA. L. REv. 73, 73 (2004).
125. McConnell v. FEC, 540 U.S. 93, 93 (2003).
126. Id. at 95 (quoting FEC v. Colo. Republican Fed. Campaign Comm., 533
U.S. 431 (2001)).
127. Id. at 153.
128. Id. at 177.
129. Hosenball et al., supra note 21.
130. Id.
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and campaigns often swap consultants and lawyers, making
it harder to tell where one entity's role begins and the other's

ends. 131
1. Taking Action: EnhancingDisclosureRequirements
Implicitly, the Buckley Court held that limiting
contributions to political committees was constitutional, even
without an anti-corruption justification. 132 Therefore, the
FEC could require more extensive disclosure requirements.
In 2000, the Internal Revenue Code was amended to impose
something more demanding-requiring 527 organizations 133
to
publicly disclose their expenditures and contributions.
Currently, 527 organizations do not have to disclose
expenditures and contributions to the IRS, but not the
FEC.13
The public is able to view the identities and
addresses of contributors, as well as the amount they have
contributed, through the IRS website. 135 The importance of
this would be to create another source where voters can find
information on the activities of 527 organizations.
Requiring disclosure under the FEC would likely be
found to be constitutional. The McConnell Court upheld
BCRA's disclosure requirements, which went beyond express
advocacy to prohibit "electioneering communications."136 The
Court reasoned that disclosure advances the important
governmental interest of informing voters; 137
because
information on the contributors are already available to the
public through the IRS, it is difficult to predict how further
disclosure to the FEC would impact the controversies
surrounding 527 organizations. 38 Most voters are not likely
to take the time to investigate the donors behind 527
131. Id.
132. McConnell v. FEC, 540 U.S. 93, 355 n.3 (2003). This was later
acknowledged in a footnote by the Supreme Court in McConnell. Id. Although
McConnell considered limits on contributions to political parties, 527
organizations are analogous to political parties-both want to influence voters
and win elections. LOWENSTEIN ET AL., supra note 116, at 802.

133. 26 U.S.C. §§ 527(j), 6104(d), 6652(c)(1)(C) (2006).
134. The FEC and the Federal Campaign Finance Law Brochure, Disclosure,
http://www.fec.gov/pages/brochures/fecfeca.shtml#Facilitating-Disclosure
(last
visited Jan. 5, 2009).
135. Id.
136. McConnell, 540 U.S. at 321.
137. Id.
138. Sablatura, supra note 12, at 840.
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organizations. 139 Essentially, the Supreme Court refused to
to regulate corruptive influences in
limit Congress's ability
0
federal elections. 14

2. A Second Alternative: Categorizing527 Organizations
As Political Committees
Alternatively, the FEC could subject 527 organizations to
stricter regulations by requiring them to be treated as be
After Buckley, 527
treated as political committees.14 '
organizations avoided these restrictions by stating their
purpose as issue advocacy, voter registration, voter
The organizations
mobilization, or voter education.'
words" of express
"magic
the
using
not
by
assumed that,
advocacy in support or opposition of a candidate, they were
not classified as a political committee and not subject to the
However, McConnell found
requirements of FECA. 143
advocacy distinction
issue
versus
that the express
T
and, additionally, McConnell upheld
was irrelevant,'
BCRA's restrictions on "electioneering communication."' 45
McConnell's significance lies in the fact that the
"electioneering communication" requirement could be used to
classify 527 committees as political committees and thus
require these organizations to register as political committees
under FECA, subjecting them to closer scrutiny.'4
If 527 organizations were classified as political
committees, they would be subject to FECA's $5000 per year
limit on individual contributions.'

larger

527

organizations

received

In the 2004 election,

$256

million

from

139. Id.
140. McConnell, 540 U.S. at 134-37. This decision demonstrated the Court's
great deference to Congress in deciding whether campaign finance policies are
sufficient to meet the corruption standard. Id.
141. Id. FECA defines a political committee as "any committee, club,
association, or other group of persons which receives contributions aggregating
in excess of $1000 during a calendar year or which makes expenditures
aggregating in excess of $1000 during a calendar year." 2 U.S.C. § 431(4)(A)
(2006).
142. Briffault, supra note 39, at 970.
143. Id.
144. McConnell, 540 U.S. at 193.
145. 2 U.S.C. § 434(f)(3)(A) (2006).
146. Briffault, supra note 39, at 971.
147. LOWENSTEIN ET AL., supra note 128, at 798. This limit has not been
adjusted for inflation and has not been increased since 1974. Id.
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individuals who donated over $5000.148 This amounts to
approximately sixty-three percent of the 527 organization
funds for that election cycle. 149 Applying the FECA individual
contribution limit to 527 organizations would dramatically
curtail fundraising.'5 0
Enacting the 527 Reform Act of 2007 would essentially
One of the fears preventing the
reach this result.
implementation the Reform Act is the possibility of First
Amendment violations. This fear is misguided. Buckley
upheld all of FECA's disclosure and reporting requirements
based on the concern for having informed voters."'5 Similarly,
one of the goals of the Reform Act is to ensure that large
contributions are disclosed and made readily available to the
public. 152 Further, the Reform Act includes an exemption for
organizations that reasonably anticipate gross receipts of less
than $25,000 for the taxable year, as well as an exemption for
state and local candidates, political party committees, and
527 organizations engaged in voter drive activities "with
respect to elections in only [one] State" that do not refer to a
federal candidate. 15 This ensures that First Amendment
rights are protected as organizations that genuinely advocate
on behalf of a particular cause and are not involved in trying
to influence elections would not be included under the
legislation. They would be free to raise as much money as
they wanted for their particular issue.
The Buckley Court also concluded that freedom of
association could be limited where the government had
important interests and "employ[ed] means closely drawn to
avoid unnecessary abridgment of associational freedoms."'54
Reducing corruption and the appearance of corruption are
considered sufficient reasons for abridging some First
Therefore, the $5000 limit on
Amendment rights. 155
campaign contributions to 527 organizations under the
Reform Act would help curtail corruptive political practices
that the Court recognized in McConnell.
148.
149.
150.
151.
152.
153.
154.
155.

Id.
Id.
Id. at 799.
Buckley v. Valeo, 424 U.S. 1, 66-68 (1976).
Ryan, supra note 75, at 501.
26 U.S.C. § 527(e)(1)-(5) (2006).
Buckley, 424 U.S. at 25.
Id. at 28-29.
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The FEC employed a broader definition of express
advocacy in its 2006 settlements with various 527
organizations that participated in the 2004 election. 51 6 There,
the FEC determined that, when a payment made to produce
communication that could be interpreted by a reasonable
person as containing advocacy of the defeat of a candidate,
that payment should be deemed an expenditure even if it did
1 7
not contain the "magic words" of express advocacy.
Implementation of the Reform Act would further build upon
this broader definition that goes beyond the "magic words"
test.
One area of the Reform Act does need additional
clarification-defining penalties for those attempting to
circumvent the legislation. Organizations participating in
express advocacy will not likely stop without severe monetary
penalties for violation of the Reform Act because their
potential gains highly outweigh any financial loss that may
result from penalties from the FEC. A sufficient deterrent
would be fines set in proportion to the amount of
contributions raised by individual groups. For example, in
2007, the organization America Coming Together was fined
$775,000 for its role in trying to influence federal elections.
However, the fine was inadequate because the organization
raised $130 million that year. 158 Stricter penalties must be
put in place to ensure that the Reform Act has real impact on
the reform of 527 organizations.
V. PROPOSAL: CONGRESS SHOULD ENACT LEGISLATION
SIMILAR TO THE 527 REFORM ACT OF 2007
With the political controversies of the 2004 election, it
seems unlikely that these controversies will not resurface in
the future. The 527 Reform Act appears to make the clearest
steps towards coming to a resolution, and better controlling
these issues. The Reform Act eliminates the leeway in which
many 527 organizations currently operate.
This would
sharply contrast with the case-by-case method currently used
by the FEC. 5 9 By employing a broader definition of what

156. Ryan, supra note 75, at 491.

157. Id.
158. Id. at 496.
159. Id. at 497.
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constitutes a political committee, current and future 527
organizations will know what activities are acceptable,
thereby providing much needed clarity.
The potentially corruptive influence of wealth in politics
is a problem that may never cease. Although this problem
may not have an ultimate remedy, tighter limits would
ensure that more collective actions must be taken. For a 527
organization to have enough wealth to be influential, a larger
citizenry will have to donate instead of a small number of
A $5000 limit, combined with the
wealthy donors.
elimination of BCRA loopholes, would eliminate much of the
controversy surrounding 527 organizations. Although some
political pundits contend that if such strong limitations were
implemented, wealthy donors will just find another loophole
to exploit, 160 that reason alone is a feeble excuse for inaction
on the part of Congress and the FEC.
Moreover, the Buckley Court articulated that 527
organizations would not be considered political committees if
they engaged in issue advocacy instead of express advocacy
This decision has
using the "magic words" test. 161
162
dramatically increased the use of 527 organizations.
Although current 527 television advertisements may not use
the "magic words," the average television viewer knows that
these advertisements advocate on behalf of particular
candidates. 163 In fact, the FEC has even acknowledged that
the express advocacy test articulated in Buckley is

outdated.164
VI. CONCLUSION

Fixing the problems that are inherent in 527
organizations and that created the extensive controversy in
2004, requires further regulation than is currently required.
The 527 Reform Act of 2007 is the most recent effort to
provide legitimate and necessary reform to 527 organizations,
and its enactment will likely provoke a myriad of
160. See Dorf, supra note 109.
161. Buckley, 424 U.S. at 80.
162. See Briffault, supra note 39, at 958.
163. See, e.g., Charles Krauthammer, Editorial, This is Reform? McCainFeingold Accentuates the Negative, WASH. POST, Aug. 13, 2004, at A25
(discussing how not advocating for a candidate "produces comical scripts").
164. See Ryan, supra note 75, at 492.
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constitutional challenges. However, it is vital to remember
why regulation in this area is so crucial-527 organizations
play a major role in federal elections and their wealthy donors
Furthermore, political
are able to influence elections.
candidates may feel obligated to return the favors of wealthy
donors who have shed their political opponents in a negative
light. Although the First Amendment should always be
respected, its protection does not render Congress incapable
of regulating the conduct of 527 organizations. By passing
legislation that defines 527 organizations as akin to political
committees, Congress can take an affirmative step toward
restoring political power back to common voters and away
from the elites.

